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Since January 2025, the current administration has issued numerous anti-DEI executive orders 
(EOs) and guidance that infringe on the First Amendment rights of both educators and students.  
This summary provides guidance on how the First Amendment protects educators against some of 
the impact of these anti-DEI actions. Because of ongoing litigation challenging these limitations, 
this summary may not reflect the most recent court decisions on challenges brought by NEA and 
other organizations.  
 
Executive Orders and Guidance 
 
EO 14151, Ending Radical and Wasteful Government DEI Programs and Preferencing, focuses 
on ensuring a “government committed to serving every person with equal dignity and respect.”1  
This EO targets government agencies that provide grants and other funding, and directs the Office 
of Management and Budget (OMB) to coordinate the termination of all discriminatory programs, 
including all "equity-related" grants or contracts "to the maximum extent allowed by law."  
 
EO 14173, Ending Illegal Discrimination and Restoring Merit-Based Opportunity, directs all 
federal agencies to “terminate all discriminatory and illegal preferences, mandates, policies, 
programs, activities, guidance, regulations, enforcement actions, consent orders, and 
requirements.”2 This EO also revokes EO 11246 of 1965, prohibits contractors from 
considering “race, color, sex, sexual preference, religion, or national origin in ways that violate 
the Nation’s civil rights laws,” and requires contractors and grantees to certify that they do not 
“operate any programs promoting DEI that violate any applicable Federal anti-discrimination 
laws.”  
 
On February 14, 2025, ED issued an anti-DEI Dear Colleague Letter that threatens to revoke 
federal funding from any school that supports DEI in teaching, programs, hiring, or admissions. 
The Letter, its related FAQs, and the End DEI portal have placed in jeopardy longstanding 
curriculum and educational programming in schools and higher education institutions, infringing 
on the scholarship and speech of educators.  
 
Other EOs with a potential impact on educators’ speech and association include the Ending Radical 
Indoctrination in K-12 Schooling EO that threatens to pull federal funding for “illegal and 
discriminatory treatment and indoctrination in any K-12 school,” and threatens action against any 
K-12 teacher or official who “otherwise unlawfully” facilitates “the social transition of a minor 
student.”3 In addition, the anti-Semitism EO targets international students in the U.S. on student 
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visas as along with faculty and staff who engage in protests, and threatens removal for activities 
allegedly related to anti-Semitism.4   
 
Ongoing Litigation 
 
On March 5, 2025, NEA and NEA-NH—with the support of the ACLU and its NH and MA 
chapters—filed a lawsuit challenging the implementation of the February 14th Dear Colleague 
Letter. The lawsuit challenges the Dear Colleague Letter as (1) impermissibly vague in violation 
of the due process requirements of the Fifth Amendment of the U.S. Constitution; (2) as a 
violation of the First Amendment protections for free speech and association as to its impact on 
higher education faculty; and (3) as a violation of multiple protections of the Administrative 
Procedures Act. On March 21st, the plaintiffs filed an amended complaint and moved for a 
preliminary injunction against enforcement of the Dear Colleague Letter or the anti-DEI tipline. 
AFT filed a similar complaint challenging the Letter on February 25, 2025, and has moved for a 
preliminary injunction as well.  

On February 3, 2025, Democracy Forward filed a complaint challenging the administration’s 
first two anti-DEI EO’s on behalf of the National Association of Diversity Officers in Higher 
Education (NADOHE), the American Association of University Professor (AAUP), the 
Restaurant Centers United, and the Mayor and City Council of Baltimore. The complaint argues 
that three aspects of those orders are impermissibly vague: (1) the termination of “equity related” 
grants; (2) the requirement that persons seeking a contract or grant with the federal government 
certify that they are not engaged in impermissible DEI work; (3) and the threat to take legal 
action against inaccurate certifications. On February 21, 2025, the court issued a preliminary 
injunction against all three requirements on the ground that the underlying terms were 
impermissibly vague.5  This decision was appealed to the 4th Circuit Court of Appeals, 
which has stayed the district court’s injunction pending further review on appeal. 

First Amendment Protections 
 
These actions by the administration implicate the speech and association rights of educators, 
including their off duty speech and association. For higher education faculty in particular, this 
includes speech in their classroom, research, and scholarship. Private universities have First 
Amendment interests that are impacted by these actions as well, as do students who have 
broader First Amendment protections than higher education faculty in many instances.6 
 
The First Amendment protects both the affirmative right of educators to speak (or to not speak) 
and the right to be free from retaliation for the exercise of that right,7 which can include any 
adverse action against an educator or the threat thereof.8  Prohibited compulsion of speech includes 
any government action compelling “affirmance of a belief with which the speaker disagrees.”9     
 
What Speech is Protected 
 
When a public sector educator is speaking as a private citizen on a matter of public concern, the 
speech will be protected, unless the speaker’s interests are outweighed by the public employer’s 
interests in regulating that speech.10 Matters of public concern include issues of “social, political, 
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or other interest to a community,"11 such as racism or sex discrimination in the community or 
beyond.12 In contrast, an educator’s criticism of an institutional policy, such as a decision to 
eliminate a DEI-related program or an internal discussion of an educator’s personal experiences 
with racism or sexism, would likely not be protected as a matter of public concern.13   
 
Even if the speech of an educator touches on a matter of public concern, a public employer can 
still discipline the speaking educator or otherwise infringe or prohibit the speech if the government 
puts forth a sufficient justification for its limitation on the speech.14 Regulation of an individual 
educator’s speech can be justified by disruption to their school district’s operations,15 protection 
of the institution’s educational mission or integrity,16 or a violation of a content-neutral school 
policy.17  
 
The 2025 EOs and related guidance aim to punish holders of a particular content or viewpoint on 
the enumerated DEI-related issues or topics. Content-based interference with an individual 
educator’s speech can include dictating what can or should be said in class, or the content of 
research or scholarship. Restriction or chilling of, or retaliation for, speech based on its content 
alone is “presumptively invalid,”18 and can only occur if the government has a compelling interest 
in controlling the speech based on its content.19 This approach means that an educator’s speech 
cannot be restricted solely because the government considers that speech to be “misguided.”20 
 
Limitations on Protections 
 
Even if an educator’s speech is on a matter of public concern, free speech rights are limited by the 
scope of their public sector employment. Generally, a public employee’s speech is unprotected if 
spoken as a public employee rather than “as a private citizen.”21  The protection of speech related 
to scholarship or teaching depends in large part on the protection of academic freedom weighed 
against the connection between the speech and an educator’s job duties.22   
 
Based on academic freedom, speech by higher education faculty retains protection “at least when 
engaged in core academic functions, such as teaching and scholarship.”23 For example, a court 
protected a university professor who refused to use preferred pronouns, so as to avoid providing 
institutions with an “alarming power to compel ideological conformity.”24 In contrast, the in-
classroom speech of K-12 educators generally is not protected as the speech of a “private citizen” 
because the core of a teacher’s job is to speak in the classroom on the subjects covered in assigned 
classes.25 Under this approach, for example, a court denied protection for a sixth grade teacher’s 
“discussion of why [racial epithets] are hurtful and must not be used.”26 At both the K-12 and 
higher education levels, speech related to administration or compliance, such as service on a 
faculty committee, can be unprotected as part of educators’ job duties.27 
 
Advocacy 
 
To succeed in a speech claim, an educator will need to assert and explain how the speech involves 
a matter of public concern, while at the same time arguing that the speech was as a private citizen, 
rather than part of the faculty member’s job duties that do not carry the protection of academic 
freedom. For speech or association potentially banned by the EOs, educators should present the 
protected speech as part of their academic pursuits (either teaching or research at the higher 



education level) or as speech that was not directly connected to their job duties. If the educator is 
being targeted for speech based on its viewpoint, then advocates must insist on a compelling reason 
for the institution or the government to retaliate against that educator. 
 
Advocates for educators should push for policies that define what speech is protected and under 
what circumstances, including support for educators’ academic freedom. For example, a CBA or 
policy can require a commitment to actively foster within the university a climate favorable to the 
responsible exercise of academic freedom, and acknowledge the fundamental need to protect 
educators from any censorship or restraint in order to ensure thoughtful discussion and intellectual 
inquiry in the classroom, scholarship, research, or creative expression. The institution should agree 
to parameters on how faculty can engage in service, advocacy, and faculty governance without 
fear of retaliation, such as assurance that educators will not be disciplined due to teaching 
controversial topics or expressing their opinions on those topics so long as the educator presents a 
balanced lesson consistent with recognized and accredited scholarship on the topic, uses relevant 
and appropriate materials, and maintains a classroom environment which is conductive to the free 
exchange and examination of ideas. Outside of the classroom, educators should be assured of their 
right to publicly present opinions on matters of public concern or which have significant artistic 
value outside of work without discrimination, intimidation, or retaliation.28 
 

CONCLUSION 

We hope that this guidance helps advocacy efforts to advance academic freedom and speech and 
association protections for educators. For additional guidance on these issues, see the NEA 
Educator Advocacy Rights Guide. For further assistance on such matters, please contact Stacy 
Hickox in the NEA Office of General Counsel shickox@nea.org.  
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